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Distinction between a contract of indemnity and a contract of guarantee

N &N

w

Contract of indemnity

ke indemnifier (promisor)
ndemnified (promisee).

—_—

The liability of the indemnifier to the
indemnified is primary and independent.

and the

“here is only one contract in the case of a

contract of indemnity, i.e., between the
mcemnifier and the indemnified.

tis not necessary for the indemnifier to act
at the request of the indemnified.

The liability of the indemnifier arises only on
the happening of a contingency.

An indemnifier cannot sue a third party for
i0ss in his own name, because there is no
Privity of contract. He can do so only if
there is an assignment in his favour.

Contract of guarantee

- There are two parties to the contract, viz., 1. There are three parties to the contract,

viz., the creditor, the principal debtor and
the surety.

The liability of the surety to the creditor is
collateral or secondary, the primary liability
being that of the principal debtor.

In a contract of guarantee, there are three
contracts : one between the principal
debtor and the creditor, the second between
the creditor and the surety and the third
between the surety and the principal debtor.

It is necessary that the surety should give the
guarantee at the request of the debtor.

There is usually an existing debt or duty,

the performance of which is guaranteed by
the surety.

A surety, on discharging the debt due by the
principal debtor, steps into the shoes of the

creditor. He can proceed against the
principal debtor in his own right.



DISCHARGE OF SURETY

A surety is said to be discharged when his liability comes to an end. The various modes of hjs
discharge are shown in the chart given below :

Discharge of surety

2

3

By revocation
|

By the conduct

By invalidation

; of the creditor of contract
Revocation Death NovaLon Guar[antee Gualantee Failure of FaiJlure
by surery of (Sec. 62) obtained obtained a co-surety of
Sec. 130) surety by misrepre- by con- to join consi-
(Sec. 131) sentation cealment a surety deration
(Sec. 142) (Sec. 143) (Sec. 144)
o |
Vanance Release or Compounding Creditor’s act Loss of
n terms of discharge by creditor or omission security
contract of princi- with principal impairing surety's (Sec. 141)
(Sec. 133} pal debtor debtor eventual remedy
(Sec. 134) (Sec. 135) (Sec. 139)
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